Complexities of
Liberalism in Proactice

[s it ever acceptable for a liberal democracy to suspend the rights of a
few to protect the common good? Consider the following example:

Sending a Canadian technology consultant to be confined in a gravelike
cell and tortured did nothing to make Americans safer. A Syrian-born
Canadian citizen, Maher Arar, 36, was returning home from a vacation
in September 2002 when US federal agents detained him in New York
City on suspicion of ties to terrorism. Rather than send him to his home
and our close ally, Canada, for interrogation, the US government sent him
to Syria, a nation with a history of engaging in torture. A year later he was
released. Three years later a Canadian commission found no evidence that
Arar had any terrorist connection. The commission also concluded that he
was systematically tortured and held under horrendous conditions.

The Bush Administration refuses to acknowledge any responsibility,

KEY SKILL instead offering the tepid explanation that Syrian officials assured the US
Communicating effectively to that Arar would not be tortured. These are the same Syrian officials with
express a point of view whom the US government now says it will not negotiate because they are

not trustworthy. Maher Arar’s case stands as a sad example of how we
have been too willing to sacrifice our core principles to overarching

KEY CONCEPTS govem'me'nt power in the name of security, when doing so only undermines
the principles we stand for and makes us less safe.

Evaluating the extent to which —Source: Patrick Leahy, “The Time 100 List: Maher Arar.”
governments should promote Time magazine, May 3, 2007.
individual and collective rights http://www.time.com/time/specials/2007/time100/

article/0,28804,1595326_1615754_1616006,00.html

* To what extent do you think the actions of the US
Key Terms and Syrian governments challenged individual or
American Bill of Rights collective rights?
Anti-Terrorism Act
Canadian Charter of Rights and Freedoms
Emergency and security legislation
llliberal
Languade legislation
Québec Charter of Human Rights and Freedoms
Respect for law and order
Terrorism
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Chapter Issue

Many liberal democracies attempt to reach a consensus over the
promotion of individual rights—one of the principles of liberalism—
within their state, while at the same time attempting to benefit the
common good. Sometimes in their pursuit of the common good,
governments ignore the rights of individuals or groups, as the Maher
Arar example illustrates. Nonetheless, the struggle for the recognition
of individual liberty and collective rights in legislation and the
maintenance of the common good is evident in much government
legislation. The tension often experienced by governments trying to
balance individual and collective rights with the common good
highlights the Chapter Issue: To what extent should democratic
governments promote and protect individual and collective rights? By
examining traditional and contemporary approaches taken by liberal
democratic governments, you will be able to broaden your
understanding of the Chapter Issue. In this chapter you will learn
about a broad range of legislation, government action, and citizen
initiatives that attempt to address this question.

Chapter Issue:

To what extent should
democratic governments
promote and protect individual
and collective rights?

Figure 11-1 '\

Maher Arar, a Canadian victim of US
rendition policies, was selected for
Time magazine’s Time 100 Heroes &
Pioneers list.

« @D

Question for Inquiry Question for Inquiry
#1: #3:
Why and to what extent do Why might liberal
some liberal democratic > ) democratic governments
governments promote Question for Inquiry choose to reject the
individual and/or #2: principles of liberalism
collective rights? How do liberal in some cases?

democracies balance the

perceived common good

with the need to respect
rights?
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You

Be the Judge

The Supreme Court of Canada, the country’s highest
court, has jurisdiction over all areas of the law, including
constitutional law, administrative law, criminal law, and
civil law.

Read the following summaries of six cases that have come
before the Supreme Court since the Charter of Rights
and Freedoms was passed in 1982. (An additional case
is included that turns on a 1988 Supreme Court ruling. It is
expected that this case will also go to the Supreme Court.)

Form groups of five. Each group will be assigned a case
to discuss. Each student will play the role of a Court
judge. After 30 minutes of discussion, a spokesperson
acting as chief justice will give the group’s verdict and
the rationale for its decision. Use the Questions to Guide
You for assistance. Bear in mind that these cases often
deal with controversial topics that invite a variety of
responses. They were not selected because they
provide a definitive perspective on an issue but rather,
because each verdict established an important legal
precedent.

Your teacher will provide detailed summaries of these

cases.

Case 1:

Case 2:
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R. v. Sparrow: Aboriginal fishing rights (May 1990)

First Nations people in British Columbia have
the right to fish for salmon for food and for
ceremonial and social purposes. However,
provincial regulations limit the length of nets
that are used to catch salmon. Musqueam fisher
Ronald Sparrow was charged with violating
those regulations. Sparrow took his case to

court, arguing that the net restriction was invalid
because it violated his Aboriginal rights, as
protected by s.35(1) of the Constitution Act, 1982.

R. v. Collins: evidence obtained by
unreasonable search (April 1987)

Section 8 of the Charter protects individuals from
unreasonable search or seizure. A police officer

Chapter 11: Complexities of Liberalism in Practice

Case 3:

Case 4:

conducting surveillance suspected that Ruby
Collins was carrying heroin, but had not observed
anything which would confirm his suspicions.
The officer approached Collins and, using force to
restrain her, he identified himself. She was found
to be clutching a balloon containing heroin.
Collins was charged with possession of heroin for
the purpose of trafficking. At issue was the
question of whether evidence obtained by a
search that is unreasonable should be excluded
under s.24(2) if its admission would bring the
administration of justice into disrepute.

Ford v. Québec (Attorney General): language
rights (December 1988)

This case involved several businesses which
had been charged with violating sections 58
and 69 of Québec’s Charter of the French
Language. Sections 58 and 69 state that public
signs, posters, and commercial advertising shall
be in French only, and that only the French
version of a business name may be used. At
issue in this case was whether sections 58 and
69 of Québec’s Charter of the French Language
violated
- the freedom of expression guaranteed by
section 2(b) of the Canadian Charter
- the freedom of expression guaranteed by
section 3 of the Québec Charter of Human
Rights and Freedoms
- the guarantee against discrimination based
on language in section 10 of the Québec
Charter of Human Rights and Freedoms

R. v. Caron: language rights (Alberta Provincial
Court, July, 2008)

Gilles Caron, a Francophone Albertan, was
stopped for a traffic violation and was issued a
ticket in English only. Caron admitted to having
committed the traffic violation, but pleaded not
guilty based on the claim that Alberta’s
Languades Act (which stipulates that all
legislation and regulations are enacted, printed,



Case 5:

Case 6:

and published in English) is a violation of
Caron's languade rights as protected by section
24(1) of the Canadian Charter.

Vriend v. Alberta: discrimination based on
sexual orientation (April, 1998)

Delwyn Vriend, a laboratory coordinator at a
college in Edmonton, was dismissed from his
job because of his sexual orientation. When
Vriend attempted to file a complaint of
discrimination with the Alberta Human Rights
Commission, he was advised that the relevant
provincial human rights legislation did not
include sexual orientation as one of the
prohibited grounds of discrimination. At issue
in this case was whether or not the provincial
human rights legislation violated section 15(1)
of the Canadian Charter, which guarantees
individual equality and freedom from
discrimination before the law.

R. v. Morgentaler: decriminalizing abortion
(January, 1988)

The three parties to the appeal, Dr. Henry
Morgdentaler, Dr. Leslie Frank Smoling, and Dr.
Robert Scott, had been charged with violating
Canada's abortion laws, after they had
provided abortions to women who had not
obtained a certificate from a therapeutic
abortion committee of an accredited or
approved hospital (as required by section
251(4) of the Criminal Code). Morgentaler,
Smoling, and Scott argued that a woman has a
right to choose whether or not an abortion is
appropriate in her individual circumstances.

They argued that section 251(4) of the Crtiminal
Code violated sections 2, 7, and 12 of the
Canadian Charter.

—Source: adapted from James Stribopoulos,

“Top 10 Charter Cases: As Revealed at the
Symposium on the 25th Anniversary of the Charter,
A Tribute to Chief Justice Roy McMurtry.” The Court
(Osgoode Hall Law School, York University),

April 12, 2007.
http://www.thecourt.ca/2007/04/12/top-10-
charter-cases-as-revealed-at-the-symposium-
on-the-25th-anniversary-of-the-charter-a-
tribute-to-chief-justice-roy-mcmurtry/

After all groups have presented their verdicts, take a few
minutes as a class to reflect on the foundational
documents (for example, the Charter of Rights and
Freedoms) of our liberal democracy, and answer the
Questions to Guide You.

Questions to Guide You

1. For each Supreme Court of Canada case, how do the
issues highlighted relate to liberalism and government
promotion of individual or collective rights?

2. To what extent would the court have to find a balance
between contending rights?

3. What complexities about societal issues and different
perspectives on the viability of liberalism are revealed
in each case? Create a for-and-against chart to show
how liberalism in practice must weigh competing
opinions on important social and political issues.
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Promoting Rights
Question for Enquinyf)

* Why and to what extent do some liberal democratic
governments promote individual and collective rights?

As citizens of a liberal democracy, the protesters shown in Figure 11-3
have the individual right to voice their protest over government
decisions. They have the right to stage protests to get their message
across. To what extent do you feel that individuals should have the
right to oppose government policies and practices?

This section will consider the relationship between the principles
held by liberal democratic governments and the promotion of
individual rights in the pursuit of the betterment of society.

Consider these questions as you read section: Which political
system offers the greatest degree of freedom for its citizens? Which
political system offers the greatest degree of equality for its citizens?
Where does a country fall on the freedom—equality continuum?

Protection of Rights in Liberal Democracies

Figure 11-3 '\ In order to analyze why and to what extent some governments
In August, 2007, Canadian prime minister promote individual and collective rights, we will examine fundamental
Stephen Harper hosted the Security and rights. These include the rights to life, liberty, and personal safety.
Prosperity Partnership Summit in They are considered to be fundamental because, from a philosophical

Montebello, Québec (near Ottawa),
attended by US president George W. Bush

. : . ersonal autonomy.
and Mexican president Felipe Calderon. P y . . .
This photo shows protesters marching In some countries, specific legislation, such as the Canadian Charter

through the streets of Ottawa the day of Rights and Freedoms (1982), is employed to entrench these rights. In

before the summit began. liberal democratic societies, rights legislation is strongly protected by the
law and cannot be modified without extensive consultation with the
public and experts in the field, and without substantial multi-party

perspective, they are necessary for an individual to enjoy free will or

support. This protection ensures that rights legislation cannot be easily
overturned, while still allowing a measure of flexibility that allows for
the evolution of individual rights and freedoms in light of changing
social conditions. The only limit to the fundamental rights proclaimed
in the Charter is that they are “subject only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and
democratic society.” (Source: Canadian Charter of Rights and Freedoms.
Department of Justice Canada, http://laws.justice.gc.ca/en/charter/.)
In other words, there are limits to individual rights. No individual has
the right to infringe on the rights of others. Individual rights can and
must be balanced in the interests of preserving the rights of everyone
in the community. There can be multiple guarantees of rights in the
same country.
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The Québec Charter of Human Rights and Freedoms (La Charte
des droits et libertés de la personne) is a statutory bill of rights and
human rights code that was passed by the National Assembly of
Québec in 1975. The Charter was introduced by the Liberal provincial
government of Robert Bourassa. The Charter ranks among other quasi-
constitutional Québec laws, such as the Charter of the French Language
(La Charte de la langue francaise). Having precedence over all provincial
legislation (including the Charter of the French Language), the Québec
Charter stands at the pinnacle of Québec’s legal system. Only the
Constitution of Canada, including the Canadian Charter of Rights and
Freedoms, takes priority over the Québec Charter.

Section 10 of the Québec Charter of Human Rights and Freedoms
states the following:

Every person has a right to full and equal recognition and exercise of his
human rights and freedoms, without distinction, exclusion or preference
based on race, colour, sex, pregnancy, sexual orientation, civil status, age
except as provided by law, religion, political convictions, language, ethnic
or national origin, social condition, a handicap or the use of any means to
palliate a handicap.

One criticism of rights legislation is that it can have unforeseen
negative consequences. For example, documents such as the Charter of
Rights and Freedoms and the Québec Charter of Human Rights and
Freedoms focus almost exclusively on the rights of individuals, possibly
at the expense of the rights of the community.

One consistent criticism of the liberal creed is its preoccupation with
rights. And, in fact, an abstract commitment to rights that is unconnected
to a vision of a good society and a just community can be an arid basis
for political commitment. But through most of its history, liberalism has
fused its commitments to rights with a commitment to social justice and
enlightened progress. Rights are not simply a vehicle for empowering
individual interests and desires. They are also the basis for a community’s
commitment to its collective well-being.

—Alan Brinkley, “Liberalism and Belief,” Liberalism for a New Century

(Berkeley: University of California Press, 2007), p. 88.

Grounds for this criticism can be seen in the way society developed
during the Industrial Revolution, which you read about in Chapter 4.

Industrialization and laissez-faire capitalism led to a situation in
many countries in which individual rights became meaningless for a
large group of people. The enormous political and economic gap
between industrialists and workers and the widespread poverty of the
urban working class called into question the worth of the individual
rights approach. Those with more modern liberal values might have
asked what good a theoretical right to freedom of expression would do

Part 3 Issue: To what extent are the principles of liberalism viable?
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% PAUSE AND REFLECT

Compare Article 9 of the
Constitution of the Republic of
Cuba with Section 10 of the
Québec Charter of Human Rights
and Freedoms. What conclusions
about the protection of rights can
you draw from this comparison?

Get to the
Source

The constitution of Cuba contains the following statement in Article 9:

The state...guarantees the liberty and the full dignity of man, the
enjoyment of his rights, the exercise and fulfillment of his duties and the
integral development of his personality.

—Source: Constitution of the Republic of Cuba, 1992.
www.cubanet.org/ref/dis/const_92_e.htm

for a poverty-stricken person who was denied an education and
subjected to dreadful working conditions.

Another criticism of rights legislation states that the words in the
documents sometimes have little real power. In some countries,
especially those classified as dictatorships or totalitarian countries,
individual rights and freedoms have been subjugated to the needs of the
state, even though those countries may have a constitution or other
documents that resemble the legislation of their democratic counterparts.

Cuba, for example, is a dictatorship. The dictator and the ruling
elite control all political and legal power. The government alone
determines the interpretation and implementation of the Constitution,
including the clause quoted in the Get to the Source feature, and
controls any reforms or enlargements to it. The result is little real
protection for individual rights and freedoms. The number of political
prisoners in Cuba has decreased from 283 at the end of 2006 to 234 at
the end of 2007, but human rights abuses continue, according to the
Cuban Commission for Human Rights and National Reconciliation.
(Source: Andrew Gilmore, “Cuba held fewer political prisoners in
2007: rights group.” Jurist Legal News and Research, January 16, 2008,
http://jurist.law.pitt.edu/paperchase/2008/01/cuba-held-fewerpolitical-
prisoners-in.php)

While the law in a liberal democracy is founded primarily upon
individual rights and fundamental freedoms, groups also seek
protection of their collective rights. In a 2002 address, Stéphane Dion,
then Canada’s Minister of Intergovernmental Affairs, said “...a society
includes minorities of different kinds, and these minorities are inclined
to believe that constitutions and charters exist not only to protect
individuals against the unfettered power of the state, but also to
protect minorities against the domination or negligence of the
majority.” We will explore the following question in the next section:
To what extent do governments promote the protection of group or
collective rights?
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The Canadian Charter of Rights
and Freedoms and Individual
Rights

The Charter of Rights and Freedoms was enshrined in the Constitution Act of
1982. The Charter outlined how all levels of government should deal with
individuals and provided a framework to enable legislators and members of
the judicial branch to better serve Canadian citizens. The government
ultimately began to contemplate fundamental changes to the fabric of
Canadian society to provide Canadians with actual equal individual rights.

One example of such a change is the Civil Marriage Act, which was given royal
assent on July 20, 2005. The Act

...codifies a definition of marriage for the first time in Canadian law,
expanding on the traditional common-law understanding of civil marriage as
an exclusively heterosexual institution. [It] defines civil marriage as “the
lawful union of two persons to the exclusion of all others,” thus extending
civil marriage to conjugal couples of the same sex.

—Source: “Bill C-38: The Civil Marriage Act.”

LEGISinfo, Parliament of Canada, revised September 14, 2005.
http://www.parl.gc.ca/LEGISINFO/index.asp?Language=E&query=
4381&Session=13&List=Is#aoverviewtxt

Many Canadians see Bill C-38, in conjunction with the Charter of 1982, as an

extension of equality of individual rights to a formerly disadvantaged group; m A
however, not all Canadians agree with this view.

travelled from Australia to be married
Toronto’s City Hall in December 2005.
This example demonstrates how
governments and citizens face the

In my view this bill is discriminatory. It has been argued that same-sex challenge of addressing the following

Tom Wappel was a Liberal Member of Parliament who fought against same-
sex marriages for over 10 years before they became a reality. He outlined
his position against Bill C-38 in the House of Commons.

in the reference decision, did not declare that permitting same-sex couples to be entitled to the same rights,

marry was a right. Absolutely no country in the entire world has declared it to
be a human right, including the two countries which presently allow same-sex
marriages. No one has done that.

democracy place restrictions and
limitations on certain members of
society and still remain a liberal
How can something be a right when it is not recognized in law by anyone in democracy?

any country in the world, including the Supreme Court of Canada, as a

declared right? Therefore, to say a right is a right in the context of same-sex

marriage is legally wrong.

Then we have to turn to section 15 of the Charter of Rights and Freedoms

which talks about laws being enacted without discrimination; in this case,

without discrimination on the basis of sexual orientation. We have to look at

the institution of marriage then.

Michelle Dicinoski and Heather Stewart

marriage is somehow a right. This is not legally accurate. The Supreme Court, question: Should all members of society

freedoms, and benefits, or can a liberal

at
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Is the institution of marriage discriminatory? Of course it is, by its very
nature. We cannot get married unless we are of a certain age. That is
discrimination on the basis of age. We cannot get married if we do not have
proper mental capacity. That is discrimination on the basis of disability. We
cannot get married unless we are of the proper bloodline [not too closely
linked genetically]. That is discrimination on the basis of who our parents are
or who our siblings are.

It discriminates against religion because it says we can only have in this
country, not in the world but in this country, one spouse: one wife or
husband. This is discrimination on the basis of sexual orientation because it
says we must marry someone of the opposite sex.

—Tom Wappel, speech in the House of Commons,
February 18, 2005.
http://www.tomwappelmp.ca/Speeches/C-38.htm

Mike Boon is a Torontonian who has been maintaining a blog for over five
years. On February 1, 2005, he wrote the following:

Earlier today, Justice Minister Irwin Cotler introduced the Liberal
government’s same-sex marriage bill in the House of Commons. As well as
extending the legal capacity to marry for civil purposes to same-sex couples,
the package of legislation amends eight other federal acts to extend a variety
of marital rights to gay couples, including income tax measures, business and
investment benefits and the right to divorce...

At the end of the day, this is still Canada. Because this is Canada, this bill will
pass. The Conservative Party will largely vote against it, but the majority of
Liberals as well as just about all those from the Bloc Québécois and New
Democrat parties will do the right thing. In Canada, all citizens are equal
under the law, regardless of skin colour, religion, culture or sexual preference.
In Canada, the church and state are indeed separate and our social
conscience will remain clear.

I will be a proud Canadian when this bill passes. It’s long overdue.

—Mike Boon, “Civil Marriage Act Tabled,” February 1, 2005.
http://www.torontomike.com/2005/02/civil_marriage_act_tabled.html

Individual rights are not subject to a public vote; a majority has no right to
vote away the rights of a minority; the political function of rights is precisely to
protect minorities from oppression by majorities (and the smallest minority
on earth is the individual).

—Ayn Rand, The Virtue of Selfishness
(New York: Signet/New American Library, 1964), p. 121.
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% PAUSE AND REFLECT

Summarize Wappel's arguments
in your own words. Why does he
feel our government should not
promote this right?

o Examine a copy of the Canadian
Charter of Rights and Freedoms.
Explain how the different
arguments presented with
regards to same-sex marriage
relate to specific sections of the
Charter.

9 Canada became the fourth

country to legislate same-sex
marriage (after the Netherlands
[2001], Belgium [2003], and
Spain [2005]). In your view, why
are these democratic countries
explicitly enshrining into their
constitutions the right of same-
sex partners to marry?



The Promotion of Collective Rights

One responsibility charged to government is the promotion of
collective rights and stability. How do collective rights affect your life?
How do they affect the lives of people in other countries? As you
proceed through this section special attention will be paid to the
impact of both active and passive government policy and its impact on
citizens.

Group rights are often achieved only by the extension of individual
rights. Governments in pursuit of group or collective rights take a wide
variety of actions. In the United States, policies known as “affirmative
action” were implemented in the 1960s to address inequalities that
minorities and women had historically faced. To improve their
employment or educational opportunities, the US government
introduced hiring and college admissions practices that gave
preferential treatment to minorities and women. While not written
into the US Constitution as “collective rights,” affirmative action
programs recognized that in order for all citizens to effectively enjoy
equality of opportunity, members of certain groups need to be treated
differently. Affirmative action has been challenged in court by those
who see it as “reverse discrimination,” and a violation of the individual
right to equality.

The most certain test by which we judge whether a country is really free is
the amount of security enjoyed by minorities.

—Lord Acton, The History of Freedom in Antiquity, 1877.

In the context of the Canadian Charter of Rights and Freedoms,
“collective rights” refer primarily to the rights of official language
groups (Sections 16-23) and Aboriginal peoples (Section 25), and are
included to respect laws passed over the course of Canada’s history,
and to reflect and affirm Canada’s bilingual, pluralistic nature. As
Supreme Court Chief Justice Beverley McLachlin noted, “Collective
rights are the cornerstone on which Canada was built. Without the
guarantees made to groups and minorities, it is unlikely that the
peoples of Upper and Lower Canada, so different from one another,
would have joined to form a country.” (Source: Beverley McLachlin,
“Democracy and Rights: A Canadian Perspective,” Canadian Speeches,
Issues of the Day, 14:36-45, January/February 2001.
http://www.parl.gc.ca/information/library/PRBpubs/prb019-e.htm)

William Kymlicka, a philosophy professor at Queen’s University, is
a leading expert on collective rights. In his defence of minority rights,
Kymlicka argues

...that there are sound principles of justice which require that the rights of
citizenship be dependent on cultural group membership; that is, members

CED 4

Pierre Elliott Trudeau worked consistently
to entrench the rights of Canadian
citizens during his many years as prime
minister. The culmination of these efforts
was the Charter of Rights and Freedoms,
enshrined in the Constitution Act of
1982. This Act was designed to entrench
individual rights; but, at the same time,
it included collective rights for Canada’s
official language groups and Aboriginal
peoples.
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of certain groups can only be justly incorporated into the political
community if “group-differentiated rights, powers, status or immunities,
beyond the common rights of citizenship” are accepted.
—William Kymlicka, quoted in Leighton McDonald,
“Regrouping in Defence of Rights: Kymlicka's
Multicultural Citizenship.” Osgoode Hall Law Journal 34, 2.
www.ohlj.ca/archive/articles/34_2_mcdonald.pdf

In an address at the Woodrow Wilson International Center for Scholars
in Washington, DC, Stéphane Dion, who at the time was president of
the Privy Council and Minister of Intergovernmental Affairs in Paul
Martin’s Liberal government, stated the following:

....collective rights, recognized in the Charter, confirm or establish language
rights, Aboriginal rights, and the multicultural character of Canada. The
Supreme Court of Canada accords them great importance, to the point
that it places respect for minorities among the four fundamental
organizing constitutional principles of Canada, alongside federalism,
democracy and the rule of law.

Dion went on to say that the inclusion of collective rights was the
primary difference between the Canadian Charter of Rights and
Freedoms and the American Bill of Rights. He also noted that this
difference was also due to the time period during which the two
documents were written:

The differences between the two texts stem in large part from the fact that
they were written in very different historical contexts. In effect, the Bill of
Rights is a product of the debates of the Enlightenment, inspired notably
by the individual liberalism of John Locke. The Canadian Charter, in
contrast, was written in the late 20th century, a time when pure
individualism had been modified both by other values and by a more
sociological understanding of society. The Canadian Charter was also
born in a country that has traditionally heeded the interests of minorities,
a tradition grounded in the fundamental political structure of the country.
—Stéphane Dion, “The Canadian Charter of Rights and
Freedoms at Twenty: The Ongoing Search for Balance Between
Individual and Collective Rights” (speech given at the
Woodrow Wilson International Center for Scholars), April 2, 2002.
Reproduced with the permission of the Minister of Public Works and
Government Services, 2009, and courtesy of the Privy Council Office.
http://www.pco-bcp.gc.ca/aia/index.asp?lang=eng&Page=
archive&Sub=speeches&Doc=20020402_e.htm

Collective rights retain the form of individual rights but they are
applied to groups rather than individuals. This is the link between
individual and collective rights in Canada.
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Recognition of Collective Rights

Including collective rights in the Charter on the one hand and having
governments in Canada promote or even recognize these rights on the
other hand are, however, two different things. Since the Charter came
into being in 1982, some groups in Canada have had to fight to have
their collective rights respected. For example, you may have studied
the case of Francophone schools in Alberta. In the 1980s, some
Francophone parents took legal action that went all the way to the
Supreme Court of Canada to have the province of Alberta provide
Francophone schools and school boards for their children. This
collective right was included in Section 23 of the 1982 Charter of
Rights and Freedoms (Minority Language Educational Rights), but it
took a 1990 Supreme Court decision in favour of the parents before
Alberta allowed Francophone school boards to be established to
administer Francophone schools.

A similar example stems from the collective rights in Section 25 of
the Charter and Section 35 of the Constitution Act, 1982, which
recognize and affirm the aboriginal and treaty rights of Canada’s
Aboriginal peoples (First Nations, Métis, and Inuit). While these rights
are constitutionally guaranteed, it has taken many efforts to have certain
Aboriginal rights recognized. In the case of hunting or harvesting rights
of Canada’s Métis people, there continues to be a struggle to have these
rights recognized. In 1993, Steve Powley, an Ontario Métis, and his son
hunted and killed a moose, and were charged for hunting without a
licence. Ten years later, after the case had been appealed through the
Ontario court system, the Supreme Court of Canada ruled 9-0 that the
Meétis of Powley’s community in Sault Ste. Marie, Ontario, did indeed
have the aboriginal right to hunt, as do “any Métis who can prove a
connection to a stable continuous community”.

“The highest court of this land has finally done what Parliament and the
provincial governments have refused, to deliver justice to the Métis
people,” said Audrey Poitras, acting president of the Métis National
Council.

—Source: “Ont. Métis community given right to hunt”,
CBCnews.ca, September 19, 2003.
http://www.cbc.ca/canada/story/2003/09/19/metisrule030919.html

However, despite the sections in the Charter and in the Constitution
Act and the 2003 Supreme Court decision, many Métis are still
fighting to have their Aboriginal right to hunting and harvesting
recognized. In 2004 in Manitoba, Métis hunter Will Goodon was
charged for duck hunting without a licence. He did have a Métis
“harvester” card issued by the Manitoba Métis Federation, but the
province of Manitoba refused to recognize the card. In 2008, the Métis

% PAUSE AND REFLECT

In Chapter 2 you explored
individualism and collectivism and
how the values of both underlie, in
varying degrees, all ideologies.
Individualism favours self-reliance
and the protection of individual
rights and responsibilities while
collectivism favours protecting
group goals and the common good.
This section of the chapter focuses
more closely on the notion of
collective rights—those rights
claimed by groups to help protect
their interests. To what extent do
you think collective rights differ
from or support the principles of
collectivism?
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Nation of Alberta took legal action against the Alberta government in
order to have the harvesting rights of Alberta’s Métis recognized, as
charges continued to be laid against Métis hunting without a provincial
licence.

As one can see, having collective rights included in the Charter of
Rights and Freedoms does not necessarily mean that governments will
recognize or promote these rights. What ideological differences might
exist that would explain some governments’ reluctance to recognize
constitutionally guaranteed collective rights?

Explore the Issues

Concept Review 9 Write a public service announcement (PSA) on

o Identify and describe three examples from this behalf of the federal government explaining to all
section of individual and of collective rights Canadians the differences between individual and
protected by government. collective rights and promoting the importance of

these rights and of the role of the Canadian Charter
of Rights and Freedoms in Canada. Use clear and

effective language and include summaries of a few
relevant Charter cases to illustrate your points. You
may wish to make your PSA into a short video or

multimedia production, a poster including artwork
and visuals, or some other format of your choosing.

Concept Application

9 You Be the Judge. Choose from this section an
example of an individual or collective right that has
been challenged or upheld in a Canadian court, and
use the Skill Path to reach a verdict on the issue.
Does the issue address how the government is
promoting and protecting individual and
collective rights?

. @ B
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Balancing Perceived Common Good with

Respect for Rights
Question for Inwmmmm""lh

® How do liberal democracies balance the perceived

common good with the need to respect rights?

Examine the following newspaper article. What is the relationship
between “common good” and “the respect for rights” in the situation

described?

Irish pub, French language watchdog battle over vintage signs, service

Sidhartha Banerjee
CP, © 2008 The Canadian Press, 15 February 2008

MONTREAL—It appears a few pints of beer won't be
sufficient to douse the latest language tensions brewing in
Montreal—this time, Québec’s language watchdog is frothing
over apopular watering hole cluttered with classic Irish signage
and English-only posters.

The wall hangings at McKibbin's Irish Pub include vintage
advertisements for Guinness and Harp as well as other
traditional fare like Palethorpes Pork Pies.

The owners of the popular hangout say it all just adds to the
charm and ambience of the downtown watering hole.

Still, the Office québécois de la langue francaise says
complaints about the English-only signs, an English-only
chalkboard menu and English-only service prompted it to send
the pub owners a letter wanting answers.

“What we asked them were what measures would be taken
to ensure that service would be offered in French because we
received two complaints,” Office spokesman Gerald Paguette
said in an interview Friday.

“If the business says some of those pictures are decorative to
give the pub an Irish flavour, it is certain we would exempt
them from the charter rules,” Paquette said. “But there were
other posters also, notably ones about contests and events, that
were in English only.”

The brewhaha has prompted the pub’s co-owners to extend
an invite to Premier Jean Charest to stop by for a hearty meal
and a pint and inspect the signs himself.

Dean Laderoute and Rick Fon say they’ll remove the signs
if Charest believes they violate the Québec language law.

“An Irish pub without these decorations is just an empty
box,” Fon said in an interview. “It’s the decor, the pictures, the
clutter, it creates the warmth.”

Part 3 Issue: To what extent are the principles of liberalism viable?

Fon aso says they have bilingual menus and that his
regulars, including a considerable French clientele, all agree the
complaints are ridiculous.

“It makes no sense, it's silly,” said regular Suzette L' Abbé.

“The staff, if not French-speaking to begin with, get by in
French,” L’ Abbé added.

The pub could face fines as high as $1500 for each
infraction.

The pub skirmish is the latest battle over the question of
whether there is enough French spoken in downtown Montréal.

The ever-bubbling issue of language has resurfaced in recent
months, beginning with a report in Le Journal de Montréal
about the ease of aobtaining employment downtown with a
limited knowledge of French.

Other controversies have included the language of
instruction for tots in day care and the use of English on the
automated call-answering systems of Québec government
departments.

The debate promises to get even more heated next month
when the language watchdog releases a study on language
trends in the province.

Paguette says McKibbin’s has 30 days to come up with
answers and if the issue goes further, alegal warning would be
sent and Québec's attorney general would decide on penalties
and fines.

English-rights activist Gary Shapiro believes the whole
language pot started stirring again with the so-called reasonable
accommodation debate and has been fuelled since by politicians
and a small group of malcontents.

“It's basic harassment,” said Shapiro.

“Are they going to come into our homes and our bedrooms
next?’ Shapiro asked. “Whereisit going to end?’
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Currently, part of the language legislation in Québec requires that
“public signs and commercial advertising must be in French. They may
be in French and another language provided that French is markedly
predominant.” According to this requirement, does the Montréal pub
seem to be breaking the law?

One of the fundamental freedoms guaranteed to Canadians in the
1982 Charter of Rights and Freedoms is the “freedom of thought, belief,
opinion and expression, including freedom of the press and other media
of communication.” This freedom is not absolute, however. Section 1 of
the Charter states that it “guarantees the rights and freedoms set out in
it subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.” In other words,
our rights are limited. In the case of freedom of expression, for example,
one must refrain from injuring others’ reputations (laws against libel and

Legislation

slander) and from spreading hate against others, which is a crime
covered under the Criminal Code of Canada.

But what of language laws in the province of Québec? In 1977, the
Québec government passed Bill 101, creating the Charter of the
French Language (La Charte de la langue francaise) in order “to make
French the common language of Quebecers in all spheres of public
life.” The Charter of the French language has been challenged and, as a
result, amended over the years:

Main Provisions

Reactions/Challenges

Bill 101, Charte
de la langue
francaise, 1977

It made French the official language of the state
and of the courts in the province of Québec, as
well as making it the normal and habitual
language of the workplace, of instruction, of
communications, of commerce and of business.
“Bill 101”, The Canadian Encyclopedia.
http://www.canadianencyclopedia.ca/
index.cfm?PgNm=TCE&Params=M1ARTA0000744

Court rulings modified this law in order to

« allow both French and English in the legislature and
courts

« allow English-language schooling for students who had
begun their education in English elsewhere in Canada

. declare that French-only rules for commercial signs were
contrary to the right to freedom of expression

Bill 178, an Act to
amend the Charte
de la langue
francaise, 1988

It decreed that only French could be used on
exterior signs while English would be allowed
inside commercial establishments.

Source: CBC Indepth “Bill 101: Language laws in
Quebec”. CBC News Online, March 30, 2005
http://www.cbc.ca/news/background/bill101/

In 1993, the United Nations Human Rights Committee ruled
that Québec’s sign laws broke an international covenant on
civil and political rights. “A State may choose one or more
official languages,” the committee wrote, “but it may not
exclude outside the spheres of public life, the freedom to
express oneself in a certain language.”

Source: CBC Indepth “Bill 101: Language laws in Québec”.
CBC News Online, March 30, 2005
http://www.cbc.ca/news/background/bill101

Bill 86, an Act to
amend the Charte
de la langue
francaise, 1993

Public signs and posters and commercial
advertising must be in French. They may also be
both in French and in another language
provided that French is markedly predominant.
Source: Bill 86, section 58

This bill made the Charte de la langue francaise
“constitutionally acceptable as it now complied with the
Charter of Rights and Freedoms”.

Source: “Bill 86", The Canadian Encyclopedia.
http://www.thecanadianencyclopedia.com/index.cfm?PgNm=
TCE&Params=A1ARTA0009101
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For what reason is Québec able to limit people’s freedom of
expression, as protected by the Canadian Charter of Rights and
Freedoms? Primarily, laws protecting and promoting French in Québec
are seen to be in the common good of the Francophone majority of
that province in order to counter the assimilative forces of English in
North America that Francophones in Québec face.

Francophones in Québec form a clear majority within their province, but
find themselves, along with other Francophones, in a minority within
Canada, and are, so to speak, no more than a drop in an Anglophone
ocean, when considering the proximity of the American giant. They feel
the pressure of English, which exerts a strong attraction, particularly
among immigrants.

—Stéphane Dion, in a speech delivered at the Symposium
on Language Rights, Law Faculty, Université de Moncton,
Moncton, New Brunswick, February 15, 2002.
http://www.pco-bcp.gc.ca/AlA/index.asp?lang=eng&page=archive&sub
=speeches&doc=20020215_e.htm

Figure 11-6 ¥

Examine this political cartoon from 1999. What do the numbers on the blocks
refer to? What is holding them up? In other words, upon what grounds are
laws that protect and promote the French language in Québec based?

% PAUSE AND REFLECT

To what extent do official
language laws in the constitution
affirm our Canadian identity?
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When Government Action for the
Perceived Common Good Outweighs
Collective Rights

Diana Breti wrote an article entitled “Canada’s
Concentration Camps—The War Measures Act.” In
the article, she gives the following example concerning
government action to promote the common good. As
you read, consider whose rights were promoted and
whose were undermined by the government.

In 1942, the Federal government decided it wanted
2,240 acres [over 900 hectares] of Indian Reserve land
at Stoney Point, in southwestern Ontario, to establish
an advanced infantry training base. Apparently the
decision to take reserve land for the army base was
made to avoid the cost and time involved in
expropriating non-Aboriginal lands.

The Stoney Point Reserve comprised over half the Reserve territory of the
Chippewas of Kettle & Stoney Point. Under the Indian Act, reserve lands can
only be sold by Surrender, which involves a vote by the Band membership.
The Band members voted against the Surrender, however the Band realized
the importance of the war effort and they were willing to lease the land to the
Government. The Government rejected the offer to lease. On April 14, 1942, an
Order-in-Council authorizing the appropriation of Stoney Point was passed
under the provisions of the War Measures Act. The military was sent in to
forcibly remove the residents of Stoney Point. Houses, buildings and the burial
ground were bulldozed to establish Camp Ipperwash. By the terms of the
Order-in-Council, the Military could use the Reserve lands at Stoney Point only
until the end of World War I1. However, those lands have not yet been
returned. The military base was closed in the early 1950s, and since then the
lands have been used for cadet training, weapons training and recreational
facilities for military personnel.

—Diana Breti, “Canada’s Concentration Camps—The War Measures Act.”
The Law Connection, Simon Fraser University, 1998.
http://www.britishcolumbia.com/general/details.asp?id=44

Centre for Education, Law & Society, Simon Fraser University.
www.lawconnections.ca

By 1972, the federal government was well aware of the discontent among the
Aazhoodena (Stoney Point First Nation). The Minister of Indian Affairs, Jean
Chrétien, wrote to the Minister of National Defence on December 8, 1972:

...They have waited patiently for action. There are signs, however, that they
will soon run out of patience. There is bound to be adverse publicity about our
seeming apathy and reluctance to make a just settlement. They may well resort

Figure 11-7 %

Commissioner Sidney B. Linden
carries a copy of the Report of
the Ipperwash Inquiry in Forest,
Ontario, on the day of its release.
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to the same tactics as those employed by the St. Regis [First Nation] at Loon and
Stanley Islands in 1970—to occupy the lands they consider to be their own...

—Source: Ipperwash Public Inquiry Transcript,
September 8,2004. The Ipperwash Inquiry.
http://www.attorneygeneral.jus.gov.on.ca/inquiries/
ipperwash/transcripts/sep_08_04/text.htm

See the timeline below.

1992 Stoney Point [Aboriginals] serve army with eviction notice. Stoney
Pointers are descendants of the original inhabitants of Stoney
Point, who reject attempts to join band with nearby Kettle Point.

1993 Family members of former residents, including Dudley George,
move into Camp Ipperwash.

July 29, 1995 Military moves out of military base.

Sept. 4, 1995 About two-dozen Stoney Pointers, including George, walk into
Ipperwash park, saying they are protecting sacred burial grounds.

Sept. 6, 1995 Dudley George, 38, died when OPP (Ontario Provincial Police)
members fired on the protesters.

—Source: “Ipperwash land returned to Indians”,
The Toronto Star, December 21, 2007.
http://www.thestar.com:80/News/Canada/article/287702

The Province of Ontario launched an inquiry into the death of Dudley George
on November 12, 2003. The Aazhoodena and the George family made the
following statement in their official submission to the inquiry:

Where a First Nations group asserts that it is an independent First Nation with
an interest in a land claim or assertion of an Aboriginal or treaty right, the
Governments of Canada and Ontario should treat these claims as they would
any other formal land claims or assertion of an Aboriginal or treaty right, even if
the said First Nations group does not have formal status in Canadian law at the
time. The Governments of Canada and Ontario should ensure...an effective
process for resolving land claims and disputes over Aboriginal and treaty
rights...[The process] should protect the interests of the ¢eneral public;
and...should address systemic disincentives that discourage governments from
negotiating settlements in a timely manner.

Negotiations between equally resourced parties should be the primary method
for resolving disputes between First Nations and the Governments of Canada
and Ontario over land claims or the assertions of Aboriginal and/or treaty rights,
with access to a fully independent tribunal to assist the negotiation process
where impasses arise between the parties.

—Source: “Submissions on behalf of the Aazhoodena and

George Family Group”, The Ipperwash Inquiry, pp. 13, 14.
http://www.attorneygeneral.jus.gov.on.ca/inquiries/ipperwash/closing_submissions/
pdf/AazhoodenaAndGeorgeFamilyGroup_ClosingSubmissions.pdf
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@ Could a suspension of the

collective rights of Aboriginal
peoples occur today, now that

the Charter of Rights and

Freedoms has recognized the
existence of collective rights for

Aboriginal peoples?

Stoney Point lands to the
Aazhoodena?

© Based on the evidence
provided, how do you believe
that the federal government and

the Aazhoodena would each
define “common good? To
what extent did the federal
government balance its
perceived understanding

of the common good with
the collective rights of the
Aazhoodena?

= |

Does the provincial government
have an obligation to return the

v
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Efforts to Entrench First Nations, Métis, and
Inuit Rights

After centuries of challenges, the struggle of First Nations, Inuit, and
Métis peoples for the establishment and recognition of collective rights,
equality rights, and governing authority has become a high-profile issue
for Canadian governments because First Nations, Métis, and Inuit
organizations have conducted campaigns to raise public awareness and
pressure governments for these rights. This issue is not confined to
Canada. Aboriginal groups from many countries are engaged in the
same struggle. Many groups have repeatedly presented cases to the
United Nations (UN) for recognition and support while pressuring
governments to remedy past wrongs and garner resources to work
toward a better future.

Get to the
Source In Canada this process took a big step forward when the Charter of
Rights and Freedoms was enacted as Part | of the Constitution Act in
1982. First Nations, Métis, and Inuit peoples participated in the drafting
of the Constitution and the Charter, and are largely responsible for
Section 25 in the Charter and Section 35 in Part Il of the Constitution
% PAUSE AND REFLECT that recognize and affirm their collective and treaty rights (rev.3).
25: The guarantee in this Charter of certain rights and freedoms shall not
What do the Charter and be construed so as to abrogate or derogate from any Aboriginal, treaty
the Constitution say about or other rights or freedoms that pertain to the Aboriginal peoples of
governmental responsibility Canada including:
:? :::i‘:':;‘e the‘;o"edwe . a) any rights or freedoms that have been recognized by the Royal
1 ese ree groups
¢ by -g P Proclamation of October 7, 1763; and
Is legislating these rights
sufficient, or do additional b) any rights or freedoms that now exist by way of land claims
steps need to be taken to agreements or may be so acquired.
implement the law? 35: (1) The existing Aboriginal and treaty rights of the Aboriginal peoples

of Canada are hereby recognized and affirmed.

(2) In this Act, “Aboriginal peoples of Canada” includes the Indian,
Inuit and Métis peoples of Canada.

(3) For greater certainty, in subsection (1) “treaty rights” includes rights
that now exist by way of land claims agreements or may be so
acquired.

(4) Notwithstanding any other provision of this Act, the Aboriginal

and treaty rights referred to in subsection (1) are guaranteed
equally to male and female persons.

—Source: Canadian Charter of Rights and Freedoms.
Department of Justice Canada,
http://laws.justice.gc.ca/en/charter/.

386  Chapter 11: Complexities of Liberalism in Practice



The Canadian Government and the
UN: Differing Perspectives on
Collective Rights

Many Aboriginal peoples around the world, including those from Canada,
have taken their cases to the UN, a reflection of the fact that Canadian
governments have been slow to respond to First Nations, Métis, and Inuit
claims. This situation has been gradually changing. The government of
Canada is making some progress on addressing Aboriginal land claims and is
attempting to speed up the process.

On June 29, 2006, the Human Rights Council of the UN passed the following
resolution. Thirty countries voted in favour of the resolution, two voted
against, and twelve countries abstained. Canada was one of the two countries
to vote against the declaration.

The United Nations Declaration on the Rights of Indigenous Peoples says
Indigenous peoples have the right to the full enjoyment, as a collective or as
individuals, of all human rights and fundamental freedoms as recognized in
the Charter of the United Nations, the Universal Declaration of Human Rights
(UDHR) and international human rights law. Indigenous peoples and
individuals are free and equal to all other peoples and individuals and have
the right to be free from any kind of discrimination, in the exercise of their
rights, in particular that based on their Indigenous origin or identity.
Indigenous peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic,
social and cultural development. Indigenous peoples have the right to
maintain and strengthen their distinct political, legal, economic, social and
cultural institutions, while retaining their rights to participate fully, if they so
choose, in the political, economic, social and cultural life of the State.

—Source: “Human Rights Council adopts the UN Declaration on the Rights of
Indigenous Peoples.” International Work Group for Indigenous Affairs.
http://www.iwgia.org/sw21486.asp

The Canadian Conservative government voted against the UN declaration for
several reasons:

“It contains provisions that are inconsistent with the Canadian charter,” Minister
of Indian Affairs and Northern Development Jim Prentice said of the deal. “It
contains provisions that are inconsistent with the Constitution Act of 1982. It’s quite
inconsistent with land-claims policies under which Canada negotiates claims.”

Prentice said the document would hinder land-claims talks with some
aboriginal bands on handing over rights to exploit resources. He said Canada
would vote against the document if it remained unchanged.

—Source: “Canada Opposes UN Aboriginal Treaty”,
CBC.ca, Tuesday, June 20, 2006.
http://www.cbc.ca/world/story/2006/06/20/aboriginal-declaration.html
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Regarding the passing of the UN
Declaration of the Rights of
Indigenous Peoples, Mary Simon
made the following statement:

This is a proud day for Inuit and
Indigenous peoples around the
world. It is also an important day in
the progressive evolution of human
rights standards for all peoples of
the world, indigenous and non-
indigenous alike. Today marks the
culmination of years of persistent
work in achieving this. We
celebrate this as a very significant
victory for all of humanity.

—Mary Simon, national leader
of the Inuit in Canada, on

the occasion of the UN
Declaration on the Rights of
Indigenous Peoples
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Treaty Negotiations in British Columbia

STATEMENTS OF INTENT TO NEGOTIATE TREATIES ACCEPTED BY THE
BRITISH COLUMBIA TREATY COMMISSION AS OF MARCH 2007

McLeod Lake Indian Band
Musqueam Nation

‘Namgis Nation

Nazko Indian Band

Northern Shuswap Tribal Council Society
Nuu-chah-nulth Tribal Council
Pacheedaht Band

Quatsino First Nation

Ross River Dena Council
Sechelt Indian Band

Sliammon Indian Band
Snuneymuxw First Nation
Squamish Nation

Sto:lo Nation

Taku River Tlingit First Nation
Te'mexw Treaty Association (Bands)
Teslin Tlingit Council
Tlatlasikwala Nation

Tlowitsis First Nation
Tsawwassen First Nation

Tsay Keh Dene Band

Tsimshian First Nations
Tsleil-Waututh Nation (Burrard)
Westbank First Nation
Wet'suwet'en Nation

Wuikinuxv Nation

Xwémalhkwu Nation

Yale First Nation

Yekooche Nation

App Boundaries of
Traditional Territories

Nis ga’ a Lands

N Nass Wildlife Area

Aboriginal land claims in Canada fall into two broad categories:

. comprehensive land claims, which are based on the Aboriginal rights
recognized by section 25 of the Charter and section 35 of the Constitution

claims cases in British Columbia are in this category.

?
. specific land claims, which involve disputes over the fulfilment or M

administration of existing treaties or other legal agreements, such as the
Indian Act or the historical treaties signed between the Canadian
government and various First Nations. Specific claims also include Treaty
Land Entitlement claims regarding land allegedly promised through
existing treaties, but not delivered. (Source: “Settling Land Claims”,
Library of Parliament, September 1, 1999, http://www.parl.gc.ca/
information/library/PRBpubs/prb9917-e.htm).

20 Kaska Dena Council 50
21 Katzie Indian Band 51
22 Klahoose Indian Band 52
23 K'omoks Firsg Nition . 53
24 Ktunaxa Kinbasket Treaty Council 54
PACIFIC 25 Kwakiutl Nation 55
OCEAN Prince George 26 Lake Babine Nation 56
27 Lheidli T'enneh Band 57
28 Liard First Nation 58

29 Maa-nulth First Nations
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Q 718 _______________
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Aboriginal groups issued statements
of intent to negotiate treaties by the
British Columbia government. See
reference to the Nisga'a, with whom
the province in conjunction with the
federal government has already
negotiated a treaty. Why might the
BC government try to play a leadership
Act of 1982, and involve territory and issues which are not yet affected by role in negotiating treaties alongside
any existing treaty or other legal agreement. Many of the current land the federal government, which
generally has jurisdiction in these
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The government of British Columbia states its reasons for conducting treaties:

The reasons for treaty negotiations in British Columbia generally fall into three
categories: moral; economic; and constitutional and legal. These are
interconnected and need to be resolved in order for British Columbia to
prosper both socially and economically.

The moral issue is self-evident. The quality of life for Aboriginal people is well
below that of other British Columbians. Aboriginal people ¢enerally die earlier,
have poorer health, have lower education and have significantly lower
employment and income levels than other British Columbians. This is directly
related to the conditions that have evolved in Aboriginal communities, largely
as a result of unresolved land and title issues, and an increasing reliance on
federal support programs.

As well as the obvious issues of the social and economic conditions of
Aboriginal people, the courts have told government repeatedly that Aboriginal
rights and title exist, and that these rights have significant impact on the way
government does its business.

Uncertainty over ownership of land impedes the development of Aboriginal
communities and economies, affects the provincial economy and discourages
investment. Government has to take that reality into account as it continues to
manage the lands and resources of British Columbia.

In order to maximize opportunities for economic development and job creation
for all British Columbians, government has to find a way to reconcile the ri¢hts
and the interests of First Nations with those of the Crown. Treaty negotiations
provide for public input and a method for resolution of these issues.

—Source: British Columbia Ministry of Aboriginal Relations

and Reconciliations, “Why We Are Negotiating Treaties.”

Copyright © Province of British Columbia. All rights reserved. Reprinted with
permission of the Province of British Columbia. www.ipp.gov.bc.ca
www.gov.bc.ca/arr/treaty/negotiating/why.html

Despite its opposition to the UN Declaration on the Rights of Indigenous
Peoples, the Canadian government is making efforts to improve the land
claims process. On June 18, 2008, the Specific Claims Tribunal Act was given
royal assent. This Act overhauled Canada’s land claims process. The new
legislation was intended to provide a faster and fairer process for outstanding
land claims. Before the legislation passed, a CTV News article quoted Indian
Affairs minister Jim Prentice as saying the following:

“Itis...time for the government of Canada to initiate full institutional reform,
and create a fully independent land claims tribunal, empowered to adjudicate
these difficult historic grievances in a binding way,” he told the standing
committee on Aboriginal affairs. All Canadians, whether Aboriginal or non-
Aboriginal, deserve as much.

—Jim Prentice, quoted in “Ottawa to give more power to land-claims panel.”
CTV, May 17, 2007. http://toronto.ctv.ca/servlet/an/local/CTVNews/
20070517/land_claims_070517?hub=TorontoHome
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o Before approaching this section’s

readings, had you considered
how each level of government
could or does impact the
promotion of collective rights?
identified in the Constitution
and Charter and in documents
such as the UN Declaration on
the Rights of Indigenous
Peoples? Can having rights and
receiving recognition of those
rights sometimes be two
different things? Explain.

According to the sources you
have explored regarding the

UN Declarati